
 

 

 

10 October 2018  

 

 

Warrick McGrath 

Director  

Regulatory Compliance and Design 

Department of Environment, Land, Water and Planning 

C/-  biodiversity.regulation@delwp.vic.gov.au  

 

RE: REVIEW OF THE VICTORIAN WILDLIFE (MARINE MAMMAL) REGULATIONS 2009.  

The Dolphin Research Institute (DRI) welcomes the opportunity to contribute to the review. 

It is important to reinforce that Victoria’s regulatory framework for managing marine mammals, 

particularly with regard to dolphin swim tourism, is highly regarded internationally. The 

International Whaling Commission recently contacted DRI to provide images as they are using the 

Victorian experience as a case-study. 

DRI’s research in the 1990’s informed the amendments to the Wildlife Act that enabled the 

subsequent regulation and licencing of marine mammal tourism in Victoria, with special focus on 

dolphin swim tours in Port Phillip (Weir, J. et.al. (1998), Weir, J. (2001)). The Institute’s active 

contributions at the beginning and through several regulatory reviews allows us to provide an 

important historical lens to assist with the current process.  

DRI will concentrate comments on issues relating to cetaceans and the relevant regulations, 

recognising that others have greater understanding of the issues relating to seals.  

The original regulations filled a void and overcame significant issues that warrant highlighting to 

provide a context to reduce the potential of unintended consequences from well-intended 

amendments, in the absence of a historical perspective. These mainly relate to tour vessels and 

include:  

1. The practice of tour vessels from penning dolphins against the beach is addressed by 

Regulations 17(3) and 17(4). 

2. Situations where the same dolphins were incessantly engaged by tour vessels for periods 

exceeding 7 hours is addressed by Regulations 16(14), 17(5) and 17(6). 

3. The practice of tour vessels (swim and sightseeing) working together to pen the dolphins in 

open water was common and is not explicitly covered. However, this is implicitly covered by 

Regulations 9(2), 9(3) and 9(4). (Making these implicit in the regulations specifically for tour 

vessels has been raised in the past). 

4. Situations where tour participants would jump in the water and swim wildly after the 

dolphins are addressed by Regulation 17(7), 17(8) and 17(9).  

DRI notes that the WILDLIFE ACT (1975) PART X – PROTECTION OF WHALES, empowers the Secretary 

to address other crucial principles; limiting whale-swim tours to specific areas and limiting the 

number of tour licences. 
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RECOMMENDATIONS ABOUT THE 2009 MARINE MAMMAL REGULATIONS 

DRI broadly supports the goals of the regulations as outlined in the invitation letter:   

 Minimise risks to the welfare of marine mammals from human activities and human 

interactions. 

 Minimise risks to public safety from interactions with large whales, dolphins and seals. 

 Effectively maintain a sustainable tourism industry related to marine mammals. 

 Effectively minimise conflicts between marine mammal tourism and other human uses of 

marine waters, such as recreation, fishing and aquaculture. 

 Ensure equity and efficiency in the recovery of costs from fees. 

 

SIMPLIFICATION OF REGULATIONS TO EMPOWER COMMUNICATION AND ENFORCEMENT  

Issue  Recommendation 

Understanding and communication of the 
regulations: 
1. DRI social research strongly suggests that 

the majority of people don’t understand 
the regulations and would be likely to 
break the regulations based on their 
understanding (assuming that they care).  

2. The current regulations have distances at 
5, 30, 50, 100, 200 and 300 metres, that 
differ depending on the species, platform 
and location. This complexity is impossible 
to effectively communicate.    

 

Simplify the regulations.  
1. The category of a Prohibited Vessel is 

removed.  
2. Approach distance for all cetaceans, for all 

situations being 100m with a 200m 
Caution Zone. 

3. The complicated notions of approach 
types and angles be removed.  
 

Effectively communicate the regulations. 

 

1. Remove the category of Prohibited Vessel  

Under the current regulations a prohibited vessel means a vessel that is a personal 

motorised water craft, a parasail, a hovercraft, a wing-in-ground effect craft or a motorised 

diving aid, and includes a remotely-operated craft. 

DRI questions the rationale behind the Prohibited Vessel category: 

a. Is there evidence that these vessels have a higher impact on marine mammals?  

b. Is there evidence of a higher rate of these vessel interfering with marine mammals? 

c. Is it likely that a jet ski operator could be successfully prosecuted for deliberately 

approaching a whale closer than 300m but less than 100m?    

Concerns about the impacts of personal motorised water craft (jet skis) on dolphins are 

commonly raised (as well as concerns with amenity and human safety).  

a. DRI is not aware of any research that shows jet skis pose an inherently higher risk for 

dolphins than conventional powered vessels. Indeed, it could be argued the smaller 

size and draft, and lack of propeller, actually reduces the risk to dolphins. Published 

studies about noise also suggest that the noise spectrum produced by jet skis could 

be of less concern than conventional craft. DRI is not aware of issues raised about 

any of the other types of prohibited vessels during the past 28 years that would 

justify a separate category of vessel.   



b. DRI studies of dolphins at hotspots also suggest that in Port Phillip jet skis are not 

over-represented in their interaction with dolphins. This is also shown in the records 

of prosecutions of breaches to the approach distances. Mason, S. et.al (2016), 

Mason, S. (2018).  

c. It is inconceivable that a successful case could be mounted that convinced a court 

that a jet ski operator deliberately approached dolphins at 300m.  All successful 

prosecutions that we are aware of have been for multiple approaches within metres 

or tens of metres of a whale.   

DRI recommends to remove the category of Prohibited Vessel, as it is not supported by 

evidence, is unworkable in practise and adds complexity without any demonstrable gain. 

The consequence is that all vessels would be covered by one simple set of regulations that 

can be easily communicated and enforced.  

2/ Simplify Approach Distances 

DRI’s own studies and evidence in the literature show that marine mammals can respond to vessels 

at distances of 300m and further. However, the most overt and significant responses that need to be 

the main focus of concern, are seen when vessels are much closer (less than 100m) and dolphins 

have fewer options other than to change behaviour.      

DRI’s experience supporting and observing marine mammal prosecutions, along with many 

thousands of hours in the field, is that the ability to demonstrate that someone has intentionally 

approached a whale closer than 100 or 200 metres requires evidence of a vessel in photographs or 

video repeatedly (to demonstrate intent) approaching within several vessel lengths of the animals 

(without any doubt closer than 100).  

Large whales pose a significant threat to small vessels, so separation is important. DRI social 

research shows that 75% of people and 50% of licenced boat owners (60% of jet ski owners), would 

break the regulations because they don’t know the correct approach distances for whales. There is a 

tension between the imperative to distance vessels and large whales and having simple regulations 

that can be effectively communicated and enforced. Weir, J. and Mason, S. (2016).   

With the above in mind and the principle of supporting communication and enforcement, DRI 

recommends that the approach distances for all cetaceans, for all vessels, including paddlers, 

surfers and swimmers, be amended to 100m approach and 200m caution zone.   

3/ Approach Types 

Regulation 9(1) states that: A person operating a vessel within the caution zone of a marine mammal 

must not cause or permit that vessel to— 

a. approach a marine mammal from head on at an angle closer than 30 degrees to its 

observed direction of travel; or 

b. approach a marine mammal from the rear, at an angle closer than 30 degrees to its 

observed direction of travel; or 

c. be in the path ahead of a marine mammal, at an angle closer than 30 degrees to its 

observed direction of travel; or 

d. separate any individual from a group of marine mammals; or 

e. come between a mother whale and calf or a seal and pup. 

  



Sub-regulations “a-c” are based on the assumption that whales travel in consistently predictable 

paths in the 100-300m scale, that would enable notions of “approach angles” to be judged from a 

distance of 300m. DRI’s team has experience with many thousands of hours working with large 

whales and dolphins locally and globally. It is our judgement that it is generally very difficult for even 

experienced people to judge more than a very general direction movement of whales from 300m, 

and almost impossible for small whales. Whilst DRI agrees that it is undesirable for vessels to place 

themselves “in the path of a whale”, the majority of times this will end in failure requiring them to 

move and “approach the whale”. This is covered under the general minimum approach distances. 

DRI considers that regulations 9(1) (a)-(c) add complexity and have limited enforceable, 

management value.     

DRI recommends the removal of regulations 9(1) (a)-(c). 

 

OTHER ISSUES WITH SEPARATION OF WHALES AND VESSELS 

Issue Recommendations 

Breaches of the regulations in relation to 
vessels approaching whales:  
1. Especially in relation to “hotspot” areas 

for whales (dolphins) and tour vessels 
during summer.      

2. Vessels approaching, at speed, dolphin 
tour boats while conducting swims.  

 

Regulations 9(2), 9(3) and 9(4) covers both 
issues. DRI understands that in some locations 
around the world, vessels in the act of running 
a whale swim raise a conspicuous flag to 
denote that a swim is in in progress. Perhaps 
this or adding “conducting a whale swim and 
mermaid lines out” to regulation 9(4) would 
assist, as mermaid lines in the water are very 
conspicuous. Regulation 9(2) also requires all 
vessels within the caution zone of dolphins to 
reduce their speed to 5 knots.  
 
These regulations require enforcement to the 
point that all vessel operators understand 
there is a risk of prosecution.   
 
The location of whale hotspots (dolphins in 
Port Phillip) may change, so detection of these 
hotspots will highlight areas warranting 
targeted attention for enforcement.  Mason, S 
and Weir, J. (2016). Mason, S. (2018). 
 

 

 

  

Issue Recommendations 

Separation of tour vessels 
The synergistic impacts of multiple vessels can 
be more than the sum of single vessels. Spatial 
separation of tour vessels is important.  
 

Add an additional sub-section to Section 16 of 
the regulations to require a minimum 100m 
separation between tour vessels. 
 



DEFINITION OF A CALF 

Minimising the disturbance of very young calves and mothers, especially during the first months, is 

an important goal for the regulations. The regulations currently define a calf as “a young whale that 

is less than half the average length of an adult whale of the same species”.  

To experienced observers, the first sign that a very young dolphin calf is present is the classic jerky 

swimming motion where their rostrum breaks the surface and they ‘plop down’, instead of the 

classical ‘porpoising’ swimming pattern of older calves and adults. They also surface to breathe more 

frequently than adults. Often the mother will position herself between her calf and a vessel, so slight 

glimpses over the mother is the only cue to the calf’s presence.  

The other characteristic of a very young calf are ‘foetal folds’ which are visible as light vertical stripes 

that usually fade after several months.  

The challenge of only using the “half the average length” measure is that it is often only possible to 

judge when the animals are very close.  

DRI recommends that, if not in the Regulations, perhaps tour permits could refer to the cues of 

behaviour and foetal folds as helpful ways to pick up the presence of a very young calf.    

 

RESPONSES IF CALF APPEARS DURING A TOUR 

Issue Recommendations  

Swim tour vessel response to calf detected 
during a swim 
Regulation 17(16) (a) and (b) state that:  
“if a whale swim has commenced and a calf is 
detected: (a) all persons involved in the whale 
swim immediately reboard the tour vessel; and 
(b) the tour vessel withdraws to at least the 
prescribed minimum distance for that whale 
species. 
  

Amend regulations.  
DRI considers that the current approach risks 
unnecessary disturbance to a young calf and 
cow. After discussion with the tour vessels, DRI 
suggests the following amendments: 

(a) All persons involved in the whale swim 
remain stationary and quietly re-board 
the vessel when the animals move off. 

(b) The tour vessel remains stationary, letting 
the whales swim away. The vessel does 
not approach the same group again.  

 

 

The effect of requiring swimmers to “immediately reboard” the tour vessel, anecdotally can either 

frighten or attract young calves. DRI recommends a subtle and ‘no follow’ response.    

 

  



OTHER MATTERS  

QUESTION ABOUT CALVING SUCCESS IN PORT PHILLIP 

 

TOUR BOAT DATA 

The monthly reports of dolphin interactions from the tour vessels are valuable source of data. This 

data can indicate the dynamic locations of dolphin ‘hotspots’ within southern Port Phillip and the 

migration of routes of large cetaceans along the Victorian coast. We suggest that this data be made 

available to selected research institutions so it can be analysed and the results provided to DELWP - 

to suggest locations for Wildlife Officer engagement and enforcement.  

PORT PHILLIP RESIDENT COMMON DOLPHINS 

An atypical community of common dolphins, resident in eastern Port Phillip (Mason, S. et.al (2016)). 

This dolphin community poses unique management issues due to their small numbers (~30) and 

close proximity to a major regional population and boating hub, and aquaculture area. Whilst this 

dolphin community is broadly protected under the regulations, DRI strongly recommends that 

whale tourism for sight-seeing and swims, should not be considered with this community without 

further research and understanding of their ecology.   

RISK OF ENTANGLEMENT  

One of the nationally identified key threats to whales caused by human activity is entanglement. Risk 

of entanglement in Victorian waters is present and entanglements have occurred on a number of 

occasions.  

Possibly the highest risk of entanglement in Victorian waters comes from the southern rock lobster 

fishery. The reason for this is the proximity of lobster pots to known migratory pathways of 

humpback whales and calving areas of southern right whales.  

The DRI acknowledges the need for commercial fisheries but also understands the risk these 

practices put on large whales. To mitigate these risks, the DRI recommends an assessment of the 

latest technology and/or practices in entanglement risk mitigation. Alternatively, a closed season for 

commercial lobster fishing could be implemented during times of known high whale density (1 June - 

31 August). (See Donnelly, D. et.al. (2015-2017).  Additionally, it would be prudent to consider the 

shortening of surface lines by commercial lobster fishers. Currently, surface lines may exceed 30 

metres, posing a significant risk to whales.   

Issue Recommendation 

Bottlenose dolphin calf numbers. 
Anecdotal reports, from licenced tour dolphin 
swim tour operators, of very few bottlenose 
dolphin calves being seen in southern Port 
Phillip over the past few years, raise crucial 
questions about the calving success of the 
resident bottlenose dolphins.  
 

Apply the precautionary principle to reduce 
impacts on, and understand the population 
by:  

1. Research to understand calving rates and 
survivorship.  

2. Reduce or limit the number of tour 
permits for both swim and sightseeing 
tours. 

3. Improve and enforce and communicate 
the regulations.  

 



UNMANNED AERIAL VEHICLES  

The use of unmanned aerial vehicles (UAV) (drones) is growing in popularity for both research and 

domestic use. The potential risk that UAV’s pose to marine mammals was investigated in a study by 

Christiansen, F. et.al. (2016). The study incorporated underwater recordings of the noise generated 

by UAV’s flying at 5m and 10m above the water surface. It concludes that “underwater UAV noise 

profiles are (1) close to ambient noise levels in many shallow water habitats, (2) largely below the 

hearing threshold at low frequencies of toothed whales, but (3) likely above the hearing threshold 

for baleen whales and pinnipeds. So while UAV noise may be audible to some marine mammals 

underwater, the likely risks to marine mammals are minimal, even to animals close to the surface.  

UAV’s are treated as aircraft in the regulations, so are not permitted to fly lower than 500m above 

marine mammals.  The Civil Aviation Safety Authority (CASA) limits the recreational use of UAV’s to 

120m and other limits for various types of commercial licences and aircraft.   

The use of UAV’s is over marine mammals is currently a breach of the marine mammal regulations 

but UAV’s possibly poses a greater risk to diving seabirds that feed with marine mammals, than the 

mammals themselves.   

DRI empathises with the desire to stop whales being “buzzed”. However, regulations should be 

evidence-based, otherwise limited resources and effort could be misguidedly used on enforcement 

and costly prosecutions that don’t closely relate to the welfare of marine mammals.  

Perhaps the solution is to place UAV’s under a 100m approach limit and more generally comply to 

the wider CASA regulations?       

 

OVERVIEW 

It’s important to re-affirm that Victoria has a strong track record, over three decades, in managing 

interactions between marine mammals and humans. This review of the Marine Mammal Regulations 

is an important and timely opportunity to build and improve on this base.  

The growth in human population around Victoria’s coast, predicted to double by 2050, especially the 

central region, will significantly increase the risk to resident and visiting marine mammals in our 

waters. The risks will be direct through the growth in the numbers of private and commercial 

vessels, and indirect through impacts to the marine ecosystem. Extremes of weather linked to a 

changing climate will add additional risk and uncertainty. 

The anecdotal reports of fewer bottlenose dolphin calves being seen in southern Port Phillip is of 

concern and requires further investigation. There is some evidence of whale tourism impacting on 

calf survival rates in other locations and species.  

In light of these observations and the growing risks, DRI strongly urges the government to: 

 Limit the number of dolphin swim tour permits to 3 (we understand that the current holder 

of 2 permits is happy to retire one), and  

 Not issuing any additional whale tour permits in Port Phillip (until further understanding of 

current calving rates and success have been obtained). 

  



DRI acknowledges the merit in aligning regulations with other jurisdictions and in reflecting research 

that demonstrates marine mammals reacting to vessels many hundreds of metres away. However, 

this review provides the opportunity to show leadership by creating regulations that focus on the 

major issues rather than the exceptions, and simplify rather complicate.      

DRI feels strongly that simplifying the regulations as we recommend does not lessen their power but 

in fact will deliver a more effective regulatory framework. Simplifying approach distances for whales 

from 5 distances to 2 distances will support effective communication, understanding and 

enforcement. Most importantly it offers to achieve greater protection for marine mammals in 

Victorian waters.    

After two decades since the licensing of dolphin-swim tours in Victoria and now with questions 

about the number of calves in the population, DRI strongly recommends that a scientific study of the 

impacts of dolphin tourism be undertaken to build on DRI’s research from the 1990’s. (Weir, J. et.al. 

(1998), Weir, J. (2001)) 

The Dolphin Research Institute has provided science, community engagement and support in other 

ways to “the Department/s” since 1991. We look forward to the outcome of this review and would 

be happy to assist with additional information, advice or research that will work to achieve our 

mutual goal of protecting marine mammals in Victoria.  

 

Yours sincerely, 

 

 

 

Jeff Weir, Executive Director.  

 

 

 

 

Sue Mason PhD, Research Director 
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